
 
 

Terms and Conditions of Purchase 
 
These terms and conditions ("Terms and Conditions") are applicable to the 
purchase of any products ("Products") by Richard's Fence Company Inc. or 
any of its affiliates ("Buyer") from the seller of the Products 
("Seller") identified in a purchase order ("Purchase Order"). 
 
1. SCOPE OF AGREEMENT: 
 
Seller will supply the Products to Buyer as identified in a Purchase 
Order issued by Buyer. Unless the parties otherwise agree in writing: (a) 
Buyer's agreement to purchase Products as set forth in a Purchase Order 
is expressly conditioned upon Seller's assent to these Terms and 
Conditions without any additional or different terms, conditions or 
warranties, and Seller's acceptance of the Purchase Order shall be deemed 
to be Seller's assent to these Terms and Conditions; (b) any additional 
or different terms, conditions or warranties contained in any 
confirmation or other communication delivered by Seller are expressly 
rejected and shall not be binding on Buyer, and the accepted Purchase 
Order, together with these Terms and Conditions and any applicable 
attachments, addenda, schedules, and exhibits attached by Buyer to the 
Purchase Order (collectively, this "Agreement"), constitutes the entire 
agreement of the parties with respect to its subject matter. 
 
2. PURCHASE ORDERS: 
 
(a) Buyer may purchase Products under this Agreement by issuing a written 
Purchase Order to Seller. Pricing for the Products shall be set forth in 
the applicable Purchase Order ("Purchase Price"). Each Purchase Order for 
Products will specify the "ship to" address and delivery date for each 
Product (the "Delivery Date"). Buyer may schedule regular intervals for 
deliveries of Products by setting forth the intervals in the Purchase 
Order. Time is of the essence in Seller's performance under this 
Agreement. 
 
(b) Upon acceptance by Seller of any Purchase Order, Seller will sell to 
Buyer, and Buyer will purchase from Seller, the Products specified in 
that Purchase Order except to the extent the Purchase Order is cancelled 
or adjusted by Buyer. Seller will accept each Purchase Order upon 
Seller's receipt of the Purchase Order. If a Purchase Order contains 
material errors or pricing that clearly conflicts with the documented or 
quoted price for the Products that has been ordered, Seller will notify 
Buyer within two business days and the parties will agree upon any 
corrections. 
 



(c) Buyer may, without charge, postpone the Delivery Date or decrease or 
increase the quantity or mix of the Products under any Purchase Order by 
notice to Seller. Buyer may terminate or modify any Purchase Order for 
the Products prior to shipment at no charge and without liability. Buyer 
may terminate or modify the Purchase Order for the Products after 
shipment and prior to Buyer's acceptance of those Products at no charge 
and without liability, provided that Buyer will pay the shipping expenses 
for returning those Products to Seller's shipping location (except as 
otherwise provided herein). 
 
(d) Buyer makes no representation or promise as to the amount of business 
Seller can expect at any time under this Agreement. This Agreement is 
nonexclusive, and Buyer may purchase any products and services from any 
other seller. 
 
3. TITLE AND DELIVERY: 
 
(a) Seller will preserve, package, handle, and pack the Products so as to 
protect them from loss, and damage, and will otherwise preserve, package, 
handle, and pack the Products in conformance with good commercial 
practice. Buyer may change those packaging requirements on reasonable 
advance written notice to Seller. 
 
(b) Unless different delivery terms are specified in the Purchase Order, 
Seller will deliver the Products to Buyer FOB destination (the "ship to" 
address specified in the Purchase Order) (Incoterms 2020) on the Delivery 
Date specified in the Purchase Order. If Seller wishes to deliver the 
Products prior to the Delivery Date, it may do so only upon Buyer's prior 
written approval. All rights, title, and interest to any Product will 
pass to Buyer upon delivery per the designated Incoterm. 
 
(c) Seller will notify Buyer immediately in writing if it learns or has 
reason to believe that it cannot deliver any of the Products on the 
Delivery Date or that only a portion of the Products required under the 
Purchase Order will be available for delivery on the Delivery Date. Buyer 
may terminate any Purchase Order at no charge and without liability as a 
result of any delay in delivery. For partial shipments authorized by 
Buyer, Seller will ship the available quantities unless Buyer directs 
Seller to reschedule delivery. Unless Seller has obtained prior written 
approval from Buyer, incomplete deliveries will not be accepted. If 
Seller ships more Products than is covered by the corresponding Purchase 
Order, the excess may be either retained by Buyer for application against 
future Purchase Orders or returned to Seller at Seller's risk and 
expense, as Buyer may determine in its sole discretion. 
 
(d) Each shipment must be accompanied by a packing slip identifying all 
items included with the shipment. Seller must obtain tracking numbers for 
each shipment. Seller will provide delivery notifications to Buyer on an 
ongoing basis. 
 
4. INSPECTION AND ACCEPTANCE: 
 
(a) Buyer may inspect the Products at any time, and Seller will provide 
reasonable access and facilities for any inspection conducted prior to 



delivery. Inspection of Products prior to delivery will not be construed 
as acceptance. Buyer will have the right to access any facility that 
Seller or its Subcontractors (as defined below) use to store Products 
upon reasonable notice during normal business hours for the purpose of 
inspecting or retrieving Products. 
 
(b) Buyer may test all Products after delivery to determine whether they 
meet Buyer's acceptance criteria. To meet the acceptance criteria, the 
Products must demonstrate that the Products: (i) are not defective or 
damaged; (ii) meet all specifications and performance capabilities 
published by Seller (or otherwise communicated to Buyer by Seller); and 
(iii) meet any requirements included by Buyer in the applicable Purchase 
Order (or otherwise communicated to Seller by Buyer). 
 
5. REMEDIES: 
 
If: (a) prior to acceptance, any Product is defective, damaged, or does 
not strictly comply with all of the requirements of the applicable 
Purchase Order; (b) at any time a Product is subject to a government or 
manufacturer's recall; or (c) at any time Seller does not fully comply 
with the requirements of this Agreement and the applicable Purchase Order 
with respect to a Product, then Buyer may exercise one or more of the 
following rights, at its sole discretion: (a) return the Product to 
Seller for full credit or refund; (b) return the Product for timely 
correction of the problem by Seller, and Seller will comply with Buyer's 
instruction, if any, on how to correct the problem; (c) retain the 
Product for correction of the problem by Seller, by Buyer, or by a third 
party on behalf of Buyer; (d) retain the Product as delivered with a 
reduction in price to account for the diminished value of the Product to 
Buyer; or (e) return the Product to Seller for full refund and purchase a 
substitution for the Product from a third party, in which event Buyer's 
recoverable costs will include the total costs of the substitute (price 
of substitute, expedite fees, delivery fees, etc.) in excess of the 
amount of the refund for the Product. Buyer will be entitled to recover 
from Seller all costs and expenses reasonably incurred by Buyer in 
connection with its exercise of any of the foregoing rights (including 
payments to third parties, all costs associated with uninstalling the 
Product, packaging it for shipment, and return delivery to Seller). 
 
6. PRICING, INVOICING, AND PAYMENT: 
 
(a) Except as expressly provided for in this Section 6 or a Purchase 
Order, Seller is entitled to no other compensation or reimbursement from 
Buyer for or in connection with the purchase of the Products. There are 
no minimum charges, volume commitments, or other similar commitments by 
Buyer. Unless otherwise elected by Buyer, the charges for the Products 
are stated and payable in U.S. dollars. Seller will maintain a price list 
setting forth the price for the Products and shall make such price list 
available to Buyer. 
 
(b) Seller may invoice Buyer for the Products on or after the Delivery 
Date. Each invoice will be in form and content reasonably acceptable to 
Buyer and will contain reasonable detail describing the basis for the 
invoiced amounts, including a reference to the applicable Purchase Order 



and a description of all Products delivered. Seller will submit invoices 
for all amounts due to Seller for the Products purchased by Buyer not 
later than 30 days after those amounts become payable by Buyer pursuant 
to this Agreement. Seller will not invoice Buyer for, and Buyer will not 
owe any amounts for Products that are invoiced more than 90 days after 
the Delivery Date. Unless Buyer and Seller have separately agreed in 
writing on alternative payment terms, Buyer will remit all amounts 
properly invoiced in accordance with this Section within 2% 10 net 60 
days after the date of invoice. Buyer may withhold payment of any amounts 
invoiced under this Agreement if it disputes some or all of those amounts 
in good faith (or, if the disputed charges have already been paid, Buyer 
may withhold an equal amount from a later payment), including disputes in 
respect of an error in an invoice or an amount paid. If Buyer disputes 
some of the amounts on an invoice and Seller submits a corrected invoice 
that accurately includes only the undisputed amounts, Buyer will pay the 
undisputed amounts within 60 days after the later of the date on which 
Buyer receives the corrected invoice. Buyer may set off any amounts due 
from Seller pursuant to this Agreement against any amounts payable by 
Buyer pursuant to this Agreement. 
 
(c) Seller may charge and Buyer will pay applicable federal, state or 
local sales or use taxes or value added taxes that Seller is legally 
obligated to charge ("Taxes"), if: (i) those Taxes are stated on the 
original invoice that Seller provides to Buyer; and (ii) Seller's 
invoices state those Taxes separately and meet the appropriate tax 
requirements for a valid tax invoice. Buyer may provide Seller an 
exemption certificate acceptable to the relevant taxing authority, in 
which case, Seller will not collect the Taxes covered by that 
certificate. Seller will be responsible for all other taxes or fees 
(including interest and penalties) arising from transactions and the 
documentation of transactions under this Agreement except for those for 
which Buyer is responsible under this Section. Buyer may deduct or 
withhold any taxes or fees that Buyer determines it is obligated to 
withhold from any amounts payable to Seller under this Agreement, and 
payment to Seller as reduced by the deductions or withholdings will 
constitute full payment and settlement to Seller of those amounts 
payable. 
 
7. REPRESENTATIONS AND WARRANTIES: 
 
(a) Seller represents, warrants, and covenants that the Products will: 
(i) be manufactured, processed, and assembled by Seller or approved 
Subcontractors; (ii) be new; (iii) the Products and the method of packing 
and shipping will comply with all applicable laws for the jurisdiction to 
which the Products are initially delivered; (iv) not infringe upon, 
violate or misappropriate any foreign or United States patent, copyright, 
trademark, mask work, trade secret or any other intellectual property or 
proprietary right (collectively, "Proprietary Rights"); and (v) for a 
period of two years commencing on the Delivery Date, the Products will be 
free from any defects in materials, workmanship, or manufacturer's 
design, and will conform to their applicable published documentation, 
specifications, and performance capabilities. 
 



(b) Seller further represents, warrants, and covenants to Buyer that 
Seller has all rights necessary for (and is not subject to any 
restriction, penalty, agreement, commitment, or law which is violated by) 
its: (i) execution and delivery of this Agreement; (ii) performance of 
its obligations under this Agreement; and (iii) granting to Buyer all 
rights, title and interests granted under this Agreement, free and clear 
of any and all agreements, liens, pledges, claims, mortgages, 
encumbrances and rights and other interests of any party. 
 
8. LIMITATION OF LIABILITY: 
 
TO THE GREATEST EXTENT ALLOWED BY APPLICABLE LAW, IN NO EVENT SHALL BUYER 
OR ITS AFFILIATES, OFFICERS, DIRECTORS, EMPLOYEES, CONTRACTORS, 
DISTRIBUTORS, CUSTOMERS, OR AGENTS BE LIABLE TO SELLER OR ANY OTHER 
PERSON FOR ANY INCIDENTAL, SPECIAL, CONSEQUENTIAL, INDIRECT, PUNITIVE, 
EXEMPLARY, OR ENHANCED DAMAGES ARISING OUT OF THIS AGREEMENT, EVEN IF 
BUYER IS ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, AND REGARDLESS OF 
WHETHER THE FOREGOING DAMAGES ARE BASED NEGLIGENCE (INCLUDING GROSS 
NEGLIGENCE) OR OTHER TORT, WARRANTY, CONTRACT, INDEMNITY, BREACH OF ANY 
PROMISE. THE MAXIMUM LIABILITY, IF ANY, OF BUYER OR ITS AFFILIATES, 
OFFICERS, DIRECTORS, EMPLOYEES, CONTRACTORS, DISTRIBUTORS, CUSTOMERS, OR 
AGENTS FOR ALL DIRECT DAMAGES RESULTING FROM ANY OF BUYER'S OBLIGATIONS 
UNDER THIS AGREEMENT SHALL NOT EXCEED THE TOTAL PURCHASE PRICE PAYABLE TO 
SELLER WITH RESPECT TO THE APPLICABLE PRODUCTS. 
 
9. INDEMNIFICATION: 
 
Seller shall defend, indemnify, and hold harmless Buyer and its 
affiliates, officers, directors, employees, successors, assigns, 
customers, distributors, contractors, and agents (collectively, 
"Indemnified Parties") from all damages, liabilities, assessments, 
losses, costs, and other expenses (including reasonable attorneys' fees 
and legal expenses) arising out of or resulting from any third-party 
claim, demand, suit, action or any other proceeding that arises out of or 
relates to: (i) Seller's actual or alleged breach of any of its 
warranties, representations and obligations in this Agreement; (ii) any 
actual or alleged harmful act or omission, fraud, misconduct, negligence, 
or strict liability of Seller; (iii) any actual or alleged infringement 
or misappropriation of any Proprietary Rights by Seller or the Products; 
or (iv) any actual or alleged personal or bodily injury (including death) 
or damage to tangible property caused by the Products or otherwise caused 
by the acts or omissions of Seller, its employees, contractors, 
Subcontractors, or representatives. Seller will not be required to 
indemnify any Indemnified Party to the extent the losses are incurred 
directly and solely as a result of the Indemnified Party's willful 
misconduct or gross negligence. 
 
10. NONDISCLOSURE OF CONFIDENTIAL INFORMATION: 
 
All proprietary designs, drawings, and other information submitted by one 
party to the other party and identified as "Confidential," "Proprietary," 
or similar are the disclosing party's confidential information. The 
recipient shall not use or disclose that confidential information except 
as needed to fulfill its obligations or exercise its rights under this 



Agreement. The foregoing restrictions shall not apply to: (a) information 
within the legitimate possession of the receiving party without an 
obligation of nondisclosure before receipt of the information from the 
disclosing party (or an affiliate of the disclosing party); (b) 
information that is, at the time of disclosure by the disclosing party, 
then in the public domain or thereafter comes into the public domain 
through no fault of the receiving party; (c) information that is obtained 
by the receiving party from a third party with legitimate possession 
thereof and the unrestricted right to make that disclosure; or (d) 
information ordered to be disclosed by a court of competent jurisdiction 
or other government agency with appropriate legal authority, provided the 
receiving party first notifies the disclosing party in writing as soon as 
reasonably possible and before disclosing any such information, and 
reasonably cooperates with the disclosing party if the disclosing party 
elects to contest the ordered disclosure or obtain confidential treatment 
of the information to be disclosed. 
 
11. COMPLIANCE WITH LAWS: 
 
Seller will comply with all laws, ordinances, regulations, rules, 
Purchase Order and other requirements (including requirements for 
licenses, permits, and approvals) applicable to its business or 
production, manufacture or sale of Products. 
 
12. TERM AND TERMINATION: 
 
(a) Buyer may terminate this Agreement in whole or in part, with or 
without cause, at Buyer's sole discretion, upon providing Seller with 15 
days' written notice. 
 
(b) Seller may termination this Agreement if Buyer fails to pay any 
amount when due under this Agreement and that failure continues for 30 
days after Buyer's receipt of written notice of nonpayment. No other 
breach of this Agreement will be grounds for termination by Seller, and 
Seller may not terminate for reasons of convenience. 
 
13. MISCELLANEOUS: 
 
(a) Independent Contractors. The parties are independent contractors. 
Neither party has any power to bind the other or to create any obligation 
on behalf of the other. 
 
(b) Subcontracting. Seller will not subcontract or delegate any of its 
obligations under this Agreement to any subcontractor, reseller, or 
delegate ("Subcontractors") without Buyer's prior approval in its sole 
discretion. Notwithstanding the existence or terms of any subcontract or 
delegation, Seller will remain responsible for the full performance of 
its obligations under this Agreement and Seller: (i) will ensure that its 
Subcontractors and personnel comply with this Agreement; and (ii) will be 
responsible and liable for all acts, omissions, negligence and misconduct 
of its Subcontractors and Seller's personnel. 
 
(c) No Use of Name. Seller will not issue any press releases, or make any 
other disclosures regarding this Agreement or its terms or the nature or 



existence of any relationship between the parties unless approved by 
Buyer. Seller will not use any trade name, trademark, service mark, logo, 
commercial symbol, or any other Proprietary Rights of Buyer or any of its 
affiliates in any manner (including any use in any client list, press 
release, advertisement or any other marketing or promotional material) 
without prior written consent of an authorized representative of Buyer. 
 
(d) Governing Law; Dispute Resolution. This Agreement shall be governed 
by, and construed in accordance with, the laws of the State of Georgia 
without giving effect to any choice or conflict of laws provision or rule 
that would cause the application of the laws of any jurisdiction other 
than the State of Georgia. The United Nations Convention on Contracts for 
the International Sale of Goods shall not apply to any sale or purchase 
of Products. Buyer, in its sole discretion, may elect to bring an action 
against Seller in: (i) the jurisdiction covering Seller's principal place 
of business or in any jurisdiction in which any assets of Seller may be 
found; or (ii) any federal or state court in Fulton County in the State 
of Georgia. EACH PARTY HEREBY IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY 
JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON 
CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO THIS 
AGREEMENT. 
 
(e) Severability; Waiver. If any term or condition of this Agreement is 
held to be invalid or unenforceable, the remaining terms and conditions 
will remain in full force and effect and are enforceable to the maximum 
extent permitted by law. The failure of either party to enforce any 
provision of this Agreement is not a waiver of that provision or of the 
right to enforce it at a later time. 
 
(f) Survival of Provisions. The following provisions shall survive the 
termination of this Agreement for any reason: Sections 5 (Remedies), 6 
(Pricing, Invoicing, and Payment), 7 (Representations and Warranties), 8 
(Limitation of Liability), 9 (Indemnification), 10 (Nondisclosure of 
Confidential Information), 11 (Compliance with Laws), and 13 
(Miscellaneous). 
 
(g) Amendment; Assignment. This Agreement may not be amended or otherwise 
modified except by a writing signed by both parties. Seller may not 
assign or otherwise transfer this Agreement or any of its rights or 
obligations hereunder to any other person or entity without the express 
prior written consent of Buyer. 
 
(h) Third Party Beneficiaries. This Agreement is not intended to benefit 
any third party or create any third party beneficiary rights; however, 
all Indemnified Parties are intended third party beneficiaries of this 
Agreement. 
 
(i) Entire Agreement. This Agreement constitutes the entire agreement and 
understanding of the parties with respect to its subject matter and 
supersedes any and all prior agreements and understandings on that 
subject. 
 
END OF TERMS AND CONDITIONS OF PURCHASE 
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